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INTRODUCTION  
 

Plaintiffs hereby respond to the Amicus Curiae brief of four law professors, 

Huffman, et al., in support of Defendants’ Motions to Dismiss (hereinafter the “Huffman 

Brief”) (Doc. 165).  The Huffman Brief makes three arguments: there is no federal Public 

Trust Doctrine; the Public Trust Doctrine is displaced by the Clean Air Act; and the 

Public Trust Doctrine does not require the federal government to protect the climate.  

Huffman at 4.  This brief does not address the points raised in the Huffman Brief on 

displacement, because the Brief does not offer any new legal analysis.  This brief 

addresses the two other arguments, primarily reliance by the Huffman Brief on PPL 

Montana, LLC v. Montana, a recent Supreme Court decision (not previously cited by any 

defendant until Intervenor Defendants consolidated reply brief).  The Huffman Brief 

asserts the PPL Montana decision holds there is no federal Public Trust Doctrine.  

Huffman at 6, ii.  Plaintiffs focus their response on the decision in PPL Montana and the 

Huffman Brief’s argument regarding the scope and applicability of the federal Public 

Trust Doctrine.   

THE NARROW HOLDING OF PPL MONTANA 
DID NOT INVOLVE THE PUBLIC TRUST DOCTRINE 

 
The Huffman Brief fundamentally misstates the legal issue presented in PPL 

Montana, LLC v. Montana and the Supreme Court’s discussion, in dicta, of the State’s 

Public Trust Doctrine.  See Huffman at 6 (“The most recent decision to address whether a 

federal public trust doctrine exists is the U.S. Supreme Court’s ruling in PPL Montana”); 

PPL Montana, LLC v. Montana, 565 U.S. --, 132 S. Ct. 1215 (2012).  The legal issue 

presented was narrow: whether the State of Montana held title to the beds of certain 
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rivers in Montana under the federal equal footing doctrine,1 based on the navigability of 

the waters at the time of statehood.  PPL Montana, 132 S. Ct. at 1226.  The PPL 

Montana decision was about whether the need to portage boats at the time of statehood 

defeated navigability for purposes of establishing state title, not rights under the federal 

Public Trust Doctrine nor the atmosphere as a public trust resource. 

Justice Kennedy’s decision clearly stated its holding: “[T]his Court now 

concludes, contrary to the Montana Supreme Court’s decision, that the 17-mile Great 

Falls reach, at least from the head of the first waterfall to the foot of the last, is not 

navigable for purposes of riverbed title under the equal-footing doctrine.”  Id. at 1232. 

The Supreme Court’s analysis involved only issues of navigable waters located 

entirely within the State of Montana and the State’s ability to tax a power company for its 

use of the riverbeds for hydro-electric dams.  The State of Montana had claimed title to 

the riverbeds under the constitutional equal footing doctrine.  Id. at 1222.  Applying a 

segment-by-segment approach, the Supreme Court held the Montana Supreme Court did 

not apply the correct test for navigability under the equal footing doctrine and the State 

did not own the bed of stream segments, which were not navigable at the time of 

statehood.  Id. at 1226, 1235.  Thus, the issue presented in PPL Montana did not involve 

either the state or the federal Public Trust Doctrine. 

The limited mention in the Court’s opinion of the state common law Public Trust 

Doctrine responded to the State of Montana’s argument that denying it title to the 

riverbeds at issue, under the equal footing doctrine, would undermine Montana’s State 

Public Trust Doctrine protecting public access to the waters above the beds for fishing, 

                                                             
1 The equal footing doctrine gives all states the same rights in submerged lands as were 
enjoyed by the original thirteen states.  Id. at 1227-1228. 
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navigation and other recreational uses.  Id. at 1234.  In rejecting this argument, the 

Supreme Court clarified that the State misapprehended the distinction between the federal 

equal footing doctrine and the state common law Public Trust Doctrine, determining the 

former did not control the latter.  Id.  While the federal equal footing doctrine provides 

the constitutional foundation for the navigability rule of riverbed title, the Supreme Court 

held the scope of the State’s public trust authority over waters within the State’s borders 

is an issue of state law, subject to federal regulatory authority.  Id. at 1234-1235; see also 

id. at 1221 (e) (the syllabus, while not part of the Court’s opinion, also contradicts the 

Huffman Brief’s analysis). 

Contrary to the assertion in the Huffman Brief, the Supreme Court never held 

“that the public trust doctrine is not an element of federal law and that it is not based on 

the federal Constitution.”  Huffman at 6.  Indeed, whether there is a federal Public Trust 

Doctrine and whether it is rooted in the Constitution was not presented, argued, or 

decided by the Supreme Court.  See PPL Montana, 132 S. Ct. at 1222.2  Montana did not 

assert harm to federal public trust authority, which it does not hold, but to its state public 

trust authority.  Id. at 1234-1235. 

In fact, the Supreme Court’s holding in PPL Montana is entirely consistent with 

more than a century of Public Trust law, finding: the Public Trust Doctrine “is of ancient 

origin” dating back to Roman civil law; the Public Trust Doctrine is found in state laws 

throughout our nation; and federalist principles of our nation affirm the state’s rights and 

                                                             
2 Justice Kennedy describes the question presented as “whether discrete, identifiable 
segments of these rivers in Montana were nonnavigable, as federal law defines that 
concept for purposes of determining whether the state acquired title to the riverbeds 
underlying those segments, when the State entered the Union in 1889.”  PPL Montana, 
132 S. Ct. at 1222. 
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duties over public trust resources within their borders.  Id. at 1235.  These findings are 

entirely consistent with the principle that the Federal public trust obligation runs 

concurrent with State public trust authority.  Doc. 104, Second Olson Dec., Ex. G 

(Federal Defendant Department of Commerce’s National Oceanic and Atmospheric 

Administration admitting to concurrent federal and state authorities over public trust 

interests).  To adopt the Huffman Brief’s interpretation would radically alter Public Trust 

Doctrine jurisprudence, and even the federal government’s own understanding of its 

public trust authority.3   Thus, the Huffman Brief’s arguments should be rejected. 

THERE IS NO FEDERAL DECISION DETERMINING 
THE PUBLIC TRUST DOCTRINE DOES NOT EXIST 

 
The Huffman Brief improperly asserts most courts “have rejected assertions that a 

federal public trust doctrine exists,” without citing a single case supporting the statement.  

Huffman at 5.  Plaintiffs know of no federal case where either beneficiaries or the trustee 

asserted a claim under the federal Public Trust Doctrine and a court held the federal 

Public Trust Doctrine does not exist.  Given the resources the Federal Defendants, the 

Defendant-Intervenors, and Amici have brought to bear on this case, if such a decision 

existed, it surely would have been cited in the Huffman Brief or by Defendants in their 

moving papers. 

THE PUBLIC TRUST DOCTRINE EVOLVES 
TO MEET CHANGING CONDITIONS 

 
 The Huffman Brief argues the Public Trust Doctrine could not be “a fundamental 

attribute of sovereignty embedded in the Constitution itself.”  Huffman at 11, 13.  The 

rationale advanced by the Huffman Brief states:  “it is difficult to reconcile how an 

                                                             
3 The Federal Defendants hold, assert, and enforce their authority under the federal 
Public Trust Doctrine.  Doc. 104, Second Olson Dec., Ex. G. 
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environmental interest inconceivable in 1892 could have been a fundamental attribute of 

the Constitution ratified over 100 years earlier.”  Id.  On the contrary, the importance of 

the air as a fundamental public resource, common to all, was not inconceivable in 1892.  

Indeed it was conceivable in A.D. 533 during Roman law, as the Huffman Brief 

recognizes.4  See Huffman at 4.  The Supreme Court has affirmed the federal Public Trust 

Doctrine has its roots in Roman civil law and those roots afford the “air” status as the res 

of the Public Trust.  PPL Montana, 132 S. Ct. at 1234; Geer v. Connecticut, 161 U.S. 

519, 525 (1896) (citing the Institutes of Justinian in delineating “the air” as “res 

communes” or “things which remain common” under the Public Trust Doctrine); see also 

Huffman at 4, n.2 (citing Susan D. Baer, Comment, The Public Trust Doctrine – A Tool 

to Make Federal Administrative Agencies Increase Protection of Public Land and Its 

Resources, 15 F.B. Envtl. Aff. L. Rev. 385, 388 (1988)).5  

What was not conceivable in 1892 was that our nation could so pollute the air 

surrounding earth that we would fundamentally destabilize the atmosphere and our 

climatic systems.  Though our nation’s founders or early judges writing on the Public 

Trust Doctrine may not have foreseen how crucial the Doctrine would become to 

                                                             
4 Defendants cannot have it both ways.  If they want this Court to look historically at the 
resources over which the federal Public Trust Doctrine applies, this Court should rely on 
the Institutes of Justinian, the original legal authority cited by the U.S. Supreme Court in 
interpreting the Public Trust Doctrine. Justinian, Institutes, 1.2.1, 2.1.1 (533) (T. Sandars 
trans. 1st Am. ed. 1876).  The Institutes expressly included “air” among the resources in 
the res of the Public Trust.   
5 The introductory clause of the Declaration of Independence states a fundamental 
understanding by our Nation’s founders of the relationship between nature’s laws and the 
sovereign power of a new nation:  “When in the course of human events, it becomes 
necessary for one people to dissolve the political bands which have connected them with 
another, and to assume among the powers of the earth, the separate and equal stations to 
which the Laws of Nature and of Nature’s God entitles them, a decent respect to the 
opinions of mankind requires that they should declare the causes which impel them to the 
separation.” (Emphasis added.) 
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preserving human civilization, there is abundant case law demonstrating the Public Trust 

Doctrine has long been held to be an evolving doctrine, one that must address the issues 

threatening current and future generations, as they arise.  Illinois Central, 146 U.S. at 455 

(finding authority in the Public Trust Doctrine to address the new circumstance of a 

harbor of a great city passing into private control); see Arizona Ctr. for Law in the Pub. 

Interest v. Hassell, 837 P.2d 158, 171 (Ariz. Ct. App. 1991) (sleeping on public rights 

does not foreclose an awakening); see Matthews v. Bay Head Improvement Ass’n, 471 

A.2d 355, 365 (N.J. 1984) (“Archaic judicial responses are not an answer to a modern 

social problem.  Rather, we perceive the public trust doctrine not to be ‘fixed or static,’ 

but one to be ‘molded and extended to meet changing conditions and needs of the public 

it was created to benefit.’”).   

The current climate crisis, and specifically carbon dioxide emissions, threatens 

not just one body of water, not just one species of wildlife, not just state-owned tidal 

lands. All of our nation’s basic natural resources, especially our atmosphere, are facing a 

heightened threat.  Just because the current climate crisis may have been unimaginable in 

1892 does not nullify the Public Trust Doctrine; it confirms the significance of the 

Doctrine and the foresight of our founders.  Surely, current and future generations hope 

the judiciary will continue to enforce this ancient legal principle, rather than disregard it 

in the face of an inconceivable crisis.  

This Court should accept the fundamental principle that the Public Trust Doctrine 

evolves over time to meet the needs of a changing society. The Doctrine is crucially 

needed today to protect the most fundamental resource of our nation:  the atmosphere, 

which is simply the gaseous composition of the thin layer of air surrounding earth.  As 
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twenty-two of our country’s top scholars on public trust and environmental law explain, 

“[a]lthough conditions change with time, the basic task and the principles that inform 

judicial discretion remain constant.  This court possesses solid legal rationale upon which 

to base recognition of the atmosphere as a vital and appropriate asset falling within the 

scope of the public trust doctrine.”  Doc 135, Law Professor Amicus6 at 18.   

The Huffman Brief shows its true bias and fundamental misunderstanding of the 

Public Trust Doctrine when it concludes: 

[T]he emission of greenhouse gases does not impair the public’s ability to make 
use of the atmosphere or to access it.  In fact, the emission of greenhouse gases by 
members of the public—automobile drivers, electricity generators, industry, and 
nearly every member of the public from the beginning of time—is just the sort of 
public interest that the public trust doctrine seeks to protect. 
 

Huffman at 19.  The public trust res is not a waste repository and private conduct can, 

and should, be regulated to protect and preserve the public resource.  See St. Croix 

Waterway Ass’n v. Meyer, 178 F.3d 515, 521 (8th Cir. 1999) (affirming State’s ability to 

control motorboat speeds to protect public waters; cited by Huffman at 7); see Lake Mich. 

Fed’n v. U.S. Army Corps of Eng’rs, 742 F. Supp. 441, 445-447 (N.D. Ill. 1990) (also 

cited by Huffman at 7; finding that courts should be skeptical of governmental conduct 

that favors private interests at the public expense and may review claims alleging breach 

of the public trust).  Consider how ludicrous this same argument in the Huffman Brief is 

when it is restated and applied to water:   

[T]he [discharge of pollutants to our fresh water sources] does not impair the 
public’s ability to make use of [that water] or to access it.  In fact, the [discharge 
of pollutants] by members of the public—[boat operators], electricity generators, 

                                                             
6 Plaintiffs respectfully request this Court grant the pending motions of Amicus Curiae 
Law Professors and Dr. James Hansen.  Docs. 135 and 108.  Those motions, and 
proposed briefs, were filed before this case was transferred to the District of D.C.   
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industry, and nearly every member of the public from the beginning of time—is 
just the sort of public interest that the public trust doctrine seeks to protect. 
 

Huffman at 19 (modified to apply to water). 

Under the argument advanced by the Huffman Brief, the discharge of pollutants is 

proper even if it means we can no longer drink the water, sustain our fisheries, recreate, 

or irrigate our crops.  The discharge of pollutants would be proper even if it means we 

heat our planet to such an extent that we make our nation unlivable because of drought, 

flooding, wildfires, pest outbreak, disease, extreme weather, sea level encroachment, 

acidified oceans, heat waves, failed agricultural crops, loss of innumerable species, and 

other harms caused by substantially impairing a natural resource.  According to the 

Huffman Brief, the Public Trust Doctrine protects pollution, not people.  Other than 

quoting Plaintiffs’ brief (Huffman at 3), the Huffman Brief makes no mention of an 

essential attribute of the Public Trust Doctrine that distinguishes it from other laws, like 

nuisance:  the Supreme Court has recognized the Doctrine protects the interests of future 

generations as well as the present.  See Geer, 161 U.S. at 534.  None of the Huffman 

Brief’s arguments can be reconciled with that fundamental underlying premise.      

 Finally, this Court should refuse to adopt the Huffman Brief’s position that the 

Public Trust Doctrine should not apply to resources that are not governed solely by a 

single sovereign.  Huffman at 16.  Adopting this extreme position would mean rivers like 

the Mississippi, oceans, and migratory wildlife could not be public trust resources.  Just 

because multiple sovereigns have a trust obligation, does not permit a sovereign, or this 

Court, to throw up its arms and abrogate its obligation to present and future generations 

under the Doctrine.  
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CONCLUSION 

 The arguments presented by the Huffman Brief misconstrue both the PPL 

Montana decision and the federal Public Trust Doctrine. The PPL Montana decision 

merely determined whether discrete, identifiable segments of three rivers in Montana 

were nonnavigable, as federal law defines that concept for purposes of determining 

whether the State acquired title to the riverbeds underlying those segments, when 

Montana entered the Union in 1889.  Further, the Public Trust position advanced in the 

Huffman Brief would undermine the very purpose of a national government: the 

protection of its citizens, both for today and tomorrow.  Our Constitution was ordained 

and established by the people of the United States in order to “establish Justice, insure 

domestic Tranquility, … promote the general Welfare, and secure the Blessings of 

Liberty to ourselves and our Posterity.”  U.S. Const. pmbl.  This Court should follow the 

traditional analysis of the Public Trust Doctrine, disregard the rationale in the Huffman 

Brief, and deny the pending Motions to Dismiss. 

Dated: May 2, 2012    Respectfully submitted,  
 
        /s/ Julia A. Olson   
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